
Internet, billboard, poinl-of-sale and sponsorship or other new media advertising channels. 

22. As previously noted, competitive ETCs like Sprint Nextel advertise nationally and 

is unduly burdensome. This is particularly true for media which is inherently interstate in nature 

like radio, television and the lnternet or other new media channels. Advertisements placed in 

these types of media may be heard or viewed by consumers in neighboring states or even 

throughout the country. Even within ,the State of Kansas, a competitive ETC will be 

substantially burdened by the requirement to include specific notices in &l of its advertisements. 

Sprint Nextel, for example, will be unable to limit the distribution of its advertisements to only 

those areas where the Company has been designatcd as a competitive ETC. As a result, 

consumers outside the Company's designated ETC service areas may be misinformed or 

confused by the noticcs required under the ETC Order, which could have the unintended effect 

of creating ill-will in the markctplacc. 
I 

IV. THE ETC ORDER'S PER MINUTE BLOCKING AND TERMlNATlON FEE 
REQUIREMENTS ARE PREEMPTED BY FEDERAL LAW 

A. The Per Minute Blockine And Termination Fee Requirements Violate 
47 U.S.C. 6 332(d13)(AI 

The Commission should reconsider adoption of the ETC Order's requirement that 

ETCs who do not provide unlimited local usage must offer free per minute blocking of local 

usage to Lifeline customers (ETC Order, 11 16) and the requirement for wireless ETCs to offer at 

least one calling plan without a termination fee (ETC Order, 71 33). These requirements 

constitute unlawful state regulation of a wireless camer's rates and entry in violation 47 U.S.C. 

6 332(c)(3)(A), which provides in pertinent part: 

23. 
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\N\o State or local t?overnment shall have any authority to reculate the entry of a 
the rates charted by any cummercjal mob;), scrvjcc or any pivalc mobile service, 

terns and Conditions of commercial mobile services.. . 
except that this paragraph shall not prohibit a State from rcgulating the other 

47 U.S.C. 4 332(c)(3)(A) (emphasis added). 

24. The FCC has long rccognized that 47 U.S.C. $ 332(c)(3)(A)’s broad prohibition 

against state regulation of any aspect of the “rates charged” by wireless carriers includes “both 

rate levels and rate structures ”’ This restriction prcvents states from both “determin[ing] the 

reasonableness of a prior rate or set[ting] a prospective charge for ~ervice.”~ Wireless carriers’ 

post-paid rate structures are generally comprised of several components, including a monthly 

access charge, excess usages charges, an activation charge, an early termination charge and 

roaming charges.”’ Because these rate components are inextricably intertwined in establishing 

the rate charged for service, the Commission is precluded by 47 U.S.C. 5 332(c)(3)(A) from 

See In the Matter of Southwestern Bell Mobile Systems. Inc. Petition for  a Declaratory Ruling 
Regarding the Just and Reasonable Nature of; and State Challenges to. Rates Charged by CMKS 
providers when Charging for Incoming Calls and Charging for Calls in Whole-Minute 
Increments, Memorandum Opinion and Order, I4 F.C.C.R. 19898, FCC 99-356, 7 7 
(rel. Nov. 24, 1999) (“Section 332(c)(3)(A) bars lawsuits challenging the reasonablcness or 
lawfulness per se o f  the rates or rate structures of CMRS providers”); In the Murrer of Wireless 
Consumers Alliance, Inc.. Petition fo r  a Declaratory Ruling, WT Docket No. 99-263, 
Memorandum Opinion and Order, 15 F.C.C.R. 17021, FCC 00-292, 1 13 (rel. Aug. 14, 2000) 
(“At the outset of our analysis on the preemptive scope of Section 332, we observe that Section 
332(c)(3)(A) bars state regulation of, and thus lawsuits regulating, the entry of or the rates or rate 
structures of CMRS providers”). Because Congress delegated authority to the FCC to adrninistcr 
the Telecommunications Act, its interpretations of the Act are entitled to deference. United 
States v. Mead Corp., 533 U.S. 218,229 (2001). 

AT&?‘ Corp. v. FCC, 349 F.3d 692, 701 (D.C. Cir. 2003) (“[Sltate courts may not delermine 
the reasonableness of a prior rate or set a prospcctivc chargc for service”); see also Bastien v. 
A7&T Wireless S e n . ,  he . ,  205 F.3d 983, 987 (7th Cir. 2000) (“Congress intended complclc 
preemption“ of state regulation of rates charged by wireless carriers). 
l o  See In [he Matter oflrnplernenta~ion oJSecfion 600Z@) oflhe Omnibus Budget Reconcilialion 
Act of 1993 Annual Reporr and Analysis of Comperirive Market Conditions With Respect to 
Commercial Mobile Services. First Report, 10 F.C.C.R. 8844. FCC 95-317 7 70 
(rcl. Aug. I S _  1995). 
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requiring a wirekss ETC \o provide LMhe subscribers per mlnuk b h c h g  free of charge OT 
requiring a wireless ETC to provide a rate plan thar does not include, a termination fee.” 

25.  Although the Commission acknowledges the preemptive limitations of 

Section 332(c)(3)(A), it suggests the statute does not apply in this case because “[wlireless 

carriers that seek ETC designation for the purpose of receiving [federal]’ universal service 

support submit themselves to the Commission’s jurisdiction and assent to the imposition of 

certain conditions for the purpose of receiving that designation.” ETC Order, 1 33. Sprint 

Nextel must again respectfully disagree. Nothing in the ETC designation process supersedes the 

limitations on state regulation of wireless camers imposed by 47 U.S.C. $332(c)(3)(A). 

26. A state regulatory commission’s authority to designate telecommunications 

carriers as ETCs derives from 47 U.S.C. 5 214(e). Yet 47 U.S.C. Q 214 and 47 U.S.C. Q 332 are 

not mutually exclusive. ,Rather, the statutes must each be given independent significance and the 

application of both statutes must be harmonized.’* To that end, the FCC has determined that 

nothing in 47 U.S.C. Q 214(e) trumps the limitations on state regulation imposed by 47 U.S.C. 

5 332(~)(3)(A): 

‘ I  Sprint Nextel is certainly mindhl of the Commission’s authority as i t  relates to the 
administration of the Lifeline and Link Up programs. However, nothing in the Federal 
Telecommunications Act or the FCC’s low-incomc univcrsal service rules (47 C.F.R. $5 54.400- 
54.417) permits the Commission to dictate the rate components or features of a wireless ETC’s 
Lifeline service offering. To the contrary, the FCC‘s low-income universal service rules only 
require that in a state that mandates Lifeline support - like Kansas - an ETC must utilize the 
state’s Lifeline eligibility criteria (47 C.F.R. 5 54.409(a)); procedures for certifying income 
(47 C.F.R. 5 54.410(a)( 1)); and proccdurcs for verifying continued eligibility (47 C.F.R. 

’ *  See Texas Ofice oJPublic Utili!y Counsel v. Federal Communicarions Commission, 183 F.3d 
393 (5th Cir. 1999). On appeal of the Universal Service Order, the United States Court of 
Appeals for the Fifth Circuit clarified that other provisions of the Telecommunications Act of 
1996 (the “Act”): 47 U.S.C. $ 151, e/ seq.. must he read not to impair or supersede state 
preemption ofCMRS under 47  U.S.C. 8 332(c)(3)(Ai. 

9: 54.41O(C)(l)). 
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W e  note that not a\\ carriers are subject \o the juisdiction of a state comm\ssion: 
Nothing in section 214(e)(l), however, requires (hat a camcr hc subject 10 the 
jurisdiction of a statc commission in order to be designated an eligible 
telecommunicalions carrier. Thus tribal telephone companies, CMRS txoviders, 
and other camers m c c l  lo the ful l  nanody of state realation may still be 
designated as eligible telecommunications carriers.” 

27. Indeed, the FCC determined i t  would be plainly unlawful to deny a wireless 

carrier ETC designation based on its unique regulatory status under 47 U.S.C. 5 332(c)(3)(A): 

We agree with the Joint Board’s analysis and recommendation that any 
telecommunications carrier using any technology, including wireless technology, 
is eligible to rcceivc universal service support if it meets the criteria under section 
214(e)(l). We agree with the Joint Board that any wholesale exclusion of a class 
of carriers by the Commission would be inconsistent with the languagc of the 
statute and the pro-competitive goals of the 1996 Act. The treatment granted to 
certain wireless camers under section 332(c1(31(A) does not allow states to deny 
wireless camers elirible status. . . . 
28. 

14 

Similarly, in the Sevenfh Reporr and Order, the FCC reaffirmed its policy of 

making support available to wireless carriers despitc 47 U.S.C. 5 332(c)(3)(A)’s preemption of 

state rate and entry regulation: 

We conclude, consistent with the Joint Board’s recommendation, that the policy 
the Commission established in the First Report and Order of making support 
available to all digiblc !elccommunications carriers should continue. All camers, 
including commercial mobile radio service (CMRS) carriers, that provide the 
supported services, regardless of the technology used, are eligible for ETC status 
under section 214(e)(l) . . . We re-emuhasize that the limitation on a state’s 
abjlitv to realate  rates and entry by wirelcss service cam’ers under section 
332(c1(3) does not allow the states to deny wireless carriers ETC  statu^.'^ 

29. The FCC also addressed this issue in a case arising out a proceeding before this 

Commission. Following Western Wireless’ (now Alltel) designation as a competitive ETC in 

Kansas, the State Independent Alliance petitioned the FCC for a determination that Western 

l 3  Universal Service Order, 7 147 (emphasis added). 
Id., 7 145 (emphasis added). 14 

’’ In file Marrer o/ Federul-Slafc .loin1 Boar-d o>? Urriversnl Service_ CC Docket No. 96-45, 
Sevoirli Keporr i ind 01-der. I:CC 99-1 19. 7 72 (rel. May 28. 1099) (emphasis added). 
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Wirekss' basic un\versa\ service ,YENS') offt ing was SU,)eC\ i o  S\ak Ttgu\a<\O\l.' The FC.(', 

ruled that thc service met the definition of CMRS and was, theyeforc, within the scope of 

47 U.S.C. 5 332(c)(3)(A): 

Thus, under section 332(c) of the Act, Kansas may not regulate BUS rates and 
entry or impose equal access requirements on BUS, although it may rcgulate other 
terms and conditions of BUS. We also clarify that none of the exceptions to the 
proscription of state rate regulation in section 332(c)(3) apply, and that Western 
Wireless is not subject to federal LEC rebwlation when providing BUS. l6 

30. Even more recently, the Federal District Court for the District of Colorado ,struck 

down the Colorado Public Utilities Commission's attempt to regulate a wireless ETC's rates in 

violation of 47 U.S.C. 5 332(~)(3)(A). WWC Holding Cu. v. Supkin, 420 F.Supp.2d 1186, 1193- 

94 (D. Colo. 2006), appeal pending. In Supkin, the court found that a wireless carrier's status as 

a federal ETC did not authorize the state regulatory commission to regulatc the carrier's rates. 

Id. To the contrary, the.court found that the state commission must first petition the FCC for 

regulatory authority under 47 U.S.C. 4 332(c)(3)(A) and 47 C.F.R. 4 20.13. Because the 

Colorado Public Utilities Commission failed to follow the prescribed procedures set forth in 

federal law, the court held the commission had no authority to regulate the wireless ETC's rate 

structure. Id, 

31, Thus, i t  is quite clear the Commission cannot regulate a wireless carrier's rates 

simply becausc i t  has been designated as an ETC. The Commission has taken no action to 

petition the FCC for authorization to regulate wireless rates in Kansas. Accordingly, the ETC 

Order's per minute blocking and termination fee requiremcnts are preempted by 47 U.S.C. 

5 332(c)(3)(A) and must be revoked. 

In the Mutter uf Pepelition of the Stare Independent Alliance and the Independent Telecommunicotions 
Group,for a Declararorv Ruling that the Basic Unisersal Service OJferIng Provided b? Western Wireless 
i n  Kansas is Sul,jecr to Kegululioii us I.ocul Ekhaiige .Yei,ice. WT-Dockc1 N o .  00-239, Meinoranduni 
Opinion orid Order. FCC 02-1 6 4 . 7  IS  (rcl. Aug 2, 2002). 
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13. The I’er RIinutr I3lockinl! And Termination Fec Hrquiremcnts Impermissibly 

I2~eulale 1nlerc;hte Telecommuniralions Senices 
32. The Cornmission should also reconsider adoption of the ETC Order’s per minute 

blocking and terminatiori fee requirernents because they constitute unlawful state regulation of 

interstate telecommunications services. When it enacted 47 U.S.C. 5 151, Congress assumed 

jurisdiction over “all interstate and foreign commerce in communication by wire and radio” and 

vested regulatory authority in the FCC. 47 U.S.C. S 151. For wireless carriers - like Sprint 

Nextel - who offer multi-slate or nationwide calling areas, the intrastate and interstate 

components of its service offerings arc inseparable. As a result, the Commission is precluded 

from regulating such wireless service offerings in any respect. 

33. Like the jurisdictional limitations discussed above, nothing in the ETC 

designation process overrides the prohibition against state regulation of interstate 

te)ecommunications services. As the Federal District Court for the District of Colorado held in 

Sopkin, there is absolutely no distinction between “ETC services” and other interstate wireless 

telecommunications services exempt from state regulation: 

In Count I1 Westem Wireless alleges that the Commission has  no authority to 
rcgulate interstate serviccs. Thc dcfcndants [Le., Colorado PUC Commissioners] 
do not disagree hut argue that ETC services are subiect to Commission oversight. 
Because interstate and intrastate services are not separable by wireless service 
caniers in the competitive market they serve. the Commission’s position that it is 
not regulating interstate services is not tenable.” 

34. Thus, because the Commission is precluded from regulating the interstate 

tclecommunications services offercd by wircless ETCs, il must reconsider and reject adoption of 

the per minute blocking and termination fee requirements set forth in the ETC Order. 

l i  Soplnn. 420 F.Supp.2d A I  1 1  94 





1.000 coiiiplaInts during 2005 regarding termmarion fees," ETC Order, \\ 31.'* The sburce of 

this figure is Staffs reference to the FCC's Quarlerly Heporr on h/ormal Consumer inquiries 

and Complainu. 3" Quarrer Calendar Year 2005 (Nov. 4,2005).'9 Notably, as set forth in the 

1:CC Keport, the existcnce of a complaint does not necessarily connote wrongdoing on the part of 

a canier: 

A cornplaint is defined as a communication received at CGB's consumer center 
either via letter, fax, email or telephone from or on behalf of an individual that: (i) 
identifies a particular entity under the FCC's jurisdiction; (ii) alleges harm or 
injury; and (iii) seeks relief. The FCC receives manv complaints that do not 
involve violations of the Communications Act or a FCC rule or order. The 
existence of a complaint docs not necessarilv indicate wronndoina by the 
companv involved.*" 

38. Moreover, what Staffs reference to a single FCC quarlerly report fails to reflecl is 

the overall downward trend in complaints related to termination fees, while at the same time 

wireless camers have experienced a steady increase in subscribership. This inverse relationship 

is well documented in publicly available data. For example, the FCC's complaint report for the 

2"'Quarter of 2006 identifies only 482 complaints related to tcrmination fccs?' Whcreas, the 

FCC's most recent wireless compctition report indicates that the total number of wireless 

subscribers in the United States has been increasing at the rate of approximately 20 million 

subscribers per year for the last three years.22 As of December 2005, the FCC estimates there 

Indeed, the rccord in this matter is devoid of any empirical data demonstrating significant 
consumer complaints rcgarding tcrmination fees in Kansas. 
l 9  http:/hraunfoss.fcc. Cov/edocs ~ublic/attachmatch/DOC-262020A I .vdf 
*"Id., p. 9. 
http:ihraunfoss.fcc.'Zov/edocs public/attachmatch/DOC-267246A 1 .pdf 

22 In the Marter oflmplen~enrarion ofSecfion 6002fi) ofthe Omnibus Budget Reconciliation Art 
of 1993. Annual Heporr and Analvsis of Comperirive Mark1 Conditions With Respecr IO 

Commercial Mobile Services. WT Docket No. 06-17: El~venrh Keporl, FCC 06-1 42, Table I 
(rcl. Sept. 29. 2006). 



were over 203 inillion wireless subscribers nationwide.” Thus, even fakirig Staffs referencc IO 

over 1,000 tcrmination fee complaints at face value, it would indicate that only 0.005% of all the 

wireless subscribers in the llnited States filed complaints with the FCC regarding termination 

fees. Indeed, even if every one of the 1,000 termination fee complaints filed with the FCC,had 

originated in Kansas, that would still amount to less than one-tenth of one percent of all wireless 

subscribers in the State (approximately 1.7 million).24 

39. Further, wireless complaint rates as a whole are simply dwarfed by the number of 

complaints concerning wireline telecommunications services. As reported in the FCC’s report 

for the 3“ Quarter of 2005 cited by Staff, wireline customers tiled nearly 21,000 complaints with 

the FCC (i.e., 0.012% of all wireline s~bscribers)?~ Whereas, the total number of wireless 

complaints was only 6,873, or just 0.003% of all wireless subscribers. Thus, wireline carriers 

received approximately three times the number of FCC complaints as wireless carriers 

nationwide. 

40. While Sprint Nextel is cenainly sensitive to consumer concems, the actual 

statistics clearly demonstrate that the Commission’s efforts lo regulate wireless termination fees 

are unsupportcd by the record and legally unwarranted. 

41, The termination fee requirement is also duplicative and unnecessary. As set forth 

in the ETC Order, the Commission determined that a wireless carrier‘s commitment to comply 

with the CTlA Consumcr Code for Wireless Service (“Consumer Code”) suficiently 

23 Id., Table 2. 
24 Id. 
25 See footnote 19, supra. As of December 2005, the FCC estimates there were a little over 
175 million switched access lines served by incumbent and competitive 1,ECs nationwide. 
Local Telephone Competition: Starus as of December- 31, 2005, Industry Analysis and 
Technology Division: Wircline Competition Bureau (Ju ly  2006). Available at 
l i t tp: / l l i raunfoss~fc.c .pov/c~~~~~~~uhliciat tachn~atch/ l~OC-2 6659SA 1 .pdf 
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de~no~~sirafes compliance wilh objecrive consumer pro\edion and service quality shdards. 

ETC Order, 1 39. 

applicable termination fees as follows: 

Section One of the Consumer Code requires signatories to disclose any 

For each rate plan offered to new consumers, wireless camers will make available 
to consumers in  collateral or other disclosures at point of  sale and on their web 
sites, at least the following information, as applicable: . . . any early termination 
fee that applies and the trial period during which no early termination fce will 
apply.26 

Likewise, Section Five of the Consumer Code requires signatories to disclose applicable 

tcmination fees to the extent possible in their advertising materials.” 

42. The Consumer Code further requires signatories to provide an initial trial period 

of not lcss than 14 days, during which “[tlhe carrier will not impose an early termination fee if 

the customer cancels service within this period, provided that the customer complies with 

applicable return and/or exchange policies.”2R Camers must also provide advance notice prior to 

modifying the material terms of a subscriber’s contracts in a manner that is matenally adverse to 

the subscriber and allow the subscriber not less than 14 days to cancel his or her contract with no 

termination fee?9 In fact, Sprint Nextel exceeds the 14-day period required by thc Consumer 

Code. Sprint Nextel has adopted a 30-day trial period with no termination fee. 

43. As the Commission has already acknowledged, the Consumer Code’s service 

requirements provide consumers sufficient notice of any applicable termination fees and the 

opportunity to terminate service within 14 days without a termination fee if the consumer is 

dissatisfied with the service or if the terms of service are materially and adversely modified. The 

Commission must, therefore, reconsider its contrary finding that wireless ETCs must also offer at 

*’ See http://files.ctia.ordpdf/The Code.p,df 
27  Id.. Section Five. 
I f  Id.. Section Four. 

/d., Section Se\’en. ?9 
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\east one rilte ?\an wi\\\ou\ a \cFina\ion fee as the nccd for such a requirement is entire\y 

unsupported by the record. 

Vl. THE ETC ORDER’S LIFELINE MANDATE VIO1,AIES 47 C.F.R. 6 54.403(b) 

44. The Commission should reconsider the adoption of the requirement that all ETCs 

apply the federal Lifeline discounts to any rate plan selected by a subscriber because it plainly 

violates 47 C.F.R. $ 54.403(b). Such a requirement is contrary to federal law and, therefore, 

unlawful. 

, , ,  

45. To implement changes in the federal Lifeline program following the adoption of 

the Telecommunications Act of 1996, the FCC promulgated specific rules governing the 

administration of the program. These regulations are codified at Part 54, Subpart E (47 C.F.R. 

$8 54,400-54.41 7) of the FCC’s rules. As set forth in the FCC’s universal service rules, Lifeline 

is defined as ”a retail local service offcring: ( I )  [Ilhat is available only to qualifying low-income 

consumers; (2) [flor which qualifying low-income consumers pay reduced charges as a result of 

application of the Lifeline support amount described in [47 C.F.R. 61 S4.403.”3” Section 54.403, 

in turn, defines the amount of federal Lifeline support available and the limitations on the 

application of such support. 

46. Pursuant to 47 C.F.R. 8 54.403(a), federal Lifeline support is comprised of four 

credits or “Tiers.” “l‘ier One” support is equal to the monthly “tariffed rate in effect for the 

primary residential End User Common Line charge3’ of the incumbent local exchange carrier 

serving the area in which the qualifying low-income consumer receives service.”’2 “Tier Two” 

’” 47 C.F.R. $ 54.401(a) (emphasis added). 
’’ The “End User Common Line’‘ charge is also referred to as the “Subscriber Linc Charge” or 
”S1,C.“ 
’’ 47 C.F.R. $ 54.403(a)(l). 
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11 s~ypofl  is equal to $1.75 pcr monl l i :~  “‘l‘icr Threc” support is equal to “one-half the amount of 

any state-mandated Lifeline support or Lifeline suppofl otherw’ise provided by the camer, up to a 

maximum of $1.75 per mon~h.”’~  If  applicable, “Tier Four” provides up to an additional $25 per 

month for eligible resident of-Tribal lands, provided the additional support “does not bring the 

basic local residential rate (including any mileage, zonal, or othcr non-discretionary charges 

associated with basic rcsidential service) below $ 1  per m ~ n t h . ’ ~  

47. Application of federal Lifeline support to a qualifying customer’s basic residential 

rate is governed by 47 C.F.R. $ 54.403(b), which provides in pertinent part: 

Eligible lelecommunications camers that charge federal End User Common Line 
chargcs or equivalent federal charges shall apply Tier-One federal Lifeline 
support to waive the federal End-Uscr Common Line charges for Lifeline 
consumers. Such camers shall apply any additional federal support amount to a 
qualifying low-income consumer’s intrastate ratc, if the camer has received the 
non-federal regulatory approvals necessary to implement the required rate 
reduction. Orhcr cligjble telecommunications carriers shall auulv the Tier-One 
fedcral Lifeline suuport amounl. ulus any additional S U D D O ~ ~  amount. to reduce 
their lowest tariffed (or othcrwisc gcnerallv available) residential rate for the 
services enumerated in Sec. 54.101(a)(I) through (a1/9). and charee Lifeline 
consumers the resulting amount. 

47 C.F.R. 5 54.403(b) (emphasis added).” 

’’ 47 C.F.R. 5 54.403(a)(2). 
34 47 C.F.R. 5 54.403(a)(3). 
” 47 C.F.R. 5 54.403(a)(4) (emphasis added). 
36 Several states have reiterated the preemptive requircments of 47 C.F.R. 5 54.403(b) in their 
own rulcs. See, e&, Texas P.U.C. Subst. R. 26.412(c)(2)(A)(i) (“If the participating 
(elecommunications carrier does not charge the federal SLC, it shall reduce its lowest tariffed 
residential rate for supported services by the amount of the SLC tariffed by the ILEC serving the 
area of the qualifying low-income customer.”); I99 Iowa Admin. Code 5 39.3(2)(b)(2) (“Eligible 
camers that do not chargc fcdcral cnd-user common line charges or equivalent federal charges 
must apply the federal baseline Lifeline supporl amount of $3.50 to reduce the Lifeline 
consumer‘s lowest tariffed residential rate’‘); 65-407 Code Me. R., Chpt. 294, 5 4 (“If the eligiblc 
telecommunications carrier does not chargc thc federal SLC, i t  shall apply the $3.50 federal 
baseline support amount Io reduce its lowest tariffed residential rate for supported services”); 
Puhiic Setvice Conmrissiori Universal Service, - FCC PSC Coninie?lu/Lerrers, Case No. PU-439- 
96-149. Nod7 Dakola L!ieiinc mid Link Up Pion> 1). Z (No\.. 5 .  1997). I - E J ” ~  (June 8, 2005) 



48. In other words, camers that do no1 charge the federal End User Common Line - 

;.e., wireless ETCs and other competitive cam’ers . . musf provide a ‘l’icr One discount equal to 

the End User Common Line charge of the ILEC serving the area in which the qualifying low- 

income consumer receives service plus applicable Tier Two, Tier Three and Tier Four discounts 

to reduce the cost of the carrier’s lowest residential rate. 

49. In adopting the rcgulations discussed above, the FCC determined that federal 

Lifeline support shall be portable and that competitive ETCs must apply the federal Lifeline 

support they receive to thc carrier’s lowest rate for the services enumerated in 47 C.F.R. 

g 54.101 (a)( l)-(a)(9): 

These rules require that camers offer qualified low-income consumers the 
services that must be included within Lifeline service, as discussed more fully 
below, including toll-limitation service. ILECs providing Lifclinc scrvice will be 
required to waivc Lifeline customers’ federal SLCs and, conditioned on state 
approval, to pass through to Lifeline consumers an additional $1.75 in federal 
support. ILECs will then receive a corresponding amount of support from the 
new support mechanisms. Other eligiblc tclccommunications carriers will 
receive, for each qualifying low income consumer served, support equal to the 
federal SLC cap for primary residential and single-line business connections, plus 
$1.75 in additional federal support conditioned on state approval. The federal 
support amount must be passed through to the consumer in its entirety. In 
addition, all carriers providing Lifeline service will be reimbursed from the new 
universal service support mechanisms for their incremental cost of providing toll- 
limitation services to Lifeline customers who elect to receive them. The 
remaining services included in Lifeline must be orovided to qualifying low- 
income consumers at the carrier’s lowest tariffed (or otherwise eenerally 
available) rate for those services, or at the state’s mandated Lifeline rate, if thc 
state mandates such a rate for low-income consumers. 

Universal Service Order, 7 368 (emphasis added). 

50. Thc Commission relied on the following two arguments offered by Staff to reach 

a contrary interpretation of 47 C.F.K. 9 54.403(b): ( I )  that !he limitation of Lifeline support to 

(“An eligible telccommunications canier providing Lifeline service shall adjust its lowest 
tariffed (or otherwise generally available) residential rate for Lifeline service lo qualified low- 
income customers by reducing thc total amount due lor monthly universal scwicc by $5.25.”) 



\hc \owcst residential rate ignorcs thc parcnthetical language “or otherwise generally available;” 

and (2) that the FCC’s website provides no indication that the Lifeline program is limited to the 

lowest price plan. E 7 C  Order, 71 65. Neither of these arguments is persuasive. 

51. First, while the Commission faults other commenters for ignoring the 

parenthetical language, Staffs interpretation of 47 C.F.R. § 54.403(b) ignores the term “lowcst” 

and simply reads it out of the rule. The Commission must construe section 54.403(b) lo give 

meaning to all of the words.” 47 C.F.R. 5 54.403(b) is unambiguous. Under the plain language 

of rule, the parenthetical “or otherwise generally available” is intended to modify the term 

“tariffed” to accommodate ETCs that do not provide service under a tariff, but rather provide 

service on an individual contract basis. In this context, the FCC wanted to ensure that Lifeline 

customers were enrolled in either the “lowest tariffed” or “lowest generally available” residential 

rate plan, depending upon the type of camer at issue. 

52. In contrast, Staffs interpretation of 47 C.F.R. 5 54.403@) lcads to the untenable 

conclusion that the parenthetical language is meant to modify the term “lowest,” such that the 

rule would read “lowest, or otherwise generally available, residential rate.” This result is 

nonsensical. If the FCC meant for Lifeline supporl to be applied to any residential rate plan, it 

would not have used the term “lowest” and would not havc included the parenthetical “or 

otherwise generally available.” Rather, the FCC would have simply stated “to reduce their 

residential rate.” 

53. Staffs interpretation of 47 C.F.R. $ 54.403(b) is also counterintuitive when one 

Lifeline and considers the purpose of thc federal Lifclinc and Link Up assistance programs. 

See CURB v. Kansas Corporariot1 Conmission. et a/., 264 Kan. 363 (1998) (“Courts must 
‘construe all provisions of statutes if7 pari ma/erio with a view of reconciling and bringing them 
into workablc harmony, if reasonably possible to  do sm“’) (citing Kansas-Nebraska Narurol Gas 
( ’<I,  I,. Sfare Corporaiio,? Cu~m?I.wior~. 176 Kan.  S61. 271 P.2d IO91 ( 1  954)). 
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],ink Up are intcnded lo asskl low-income consumers obtain and maintain basic access to the 

public switched telephone network (“PSI’N”). ’1’0 furthcr this purpose, the FCC adopted thc toll- 

limitation requirement to ensure low-income consumers would not be disconnected from the 

PS1’N duc to uncontrolled toll charges. Likewise, the FCC mandated under 47 C.F.R. 

5 54.403(b) that low-income consumers subscribe to the lowest cost residcntial ratc plan offered 

by an ETC so as not to incur excessive monthly charges. I t  would therefore be inconsistent with 

the purpose of the low-income universal service fund to force carriers to modify their Systcms to 

include higher-cost plans in the Lifeline and Link Up programs. Accordingly, Staffs 

interpretation of 47 C.F.R. 5 54.403(b) cannot be reconciled with the FCC’s mandate and must 

be rejected. 

,., 

54. The Commission’s reliance on Staffs review of the FCC’s website is similarly 

misplaced. Gcnmal descriptions of the federal Lifeline program posted on the FCC’s website 

have no precedcntial value. In any event, the FCC’s alleged description of Lifeline as a 

“telephone discount program [that] gives people with low incomes a discount on basic monthly 

service for the phone at their principal place of residence” is immaterial.’* The FCC, like this 

Commission, speaks only through its writlen Ordcrs or decisions. As set forth abovc, the FCC’s 

Universal Service Order and 47 C.F.R. § 54.403(b) unambiguously provide that federal Lifeline 

support may only be applied to reduce the monthly charges for an ETC’s lowest residential rate 

plan. Nothing in the FCC’s general description of the Lifeline propam relied on by Staff 

contradicts this requirement. But even if i t  did, such general statements have no legal effect. 

38 It is unclear which FCC webpage Staff reviewed as no citation is provided in Staffs  
Comments. Currently, the FCC‘s consumer center webpage describes Lifeline as follows: “The 
federal Lifeline Program gives incomc-eligible consumers a discount on monthly charges for 
hasic local landline or wireless residential telephone scnricc purchased from an authorized 
landlinc or wireless senicr providri. . .. Iitt~:/!~\~\~~w.lift.lilir.r?ovilifeline, Consumers.html 
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5 5 .  Accordingly, the Commission should reconsider the adoption of the requirement 

that all ETCs apply the federal Lifeline discounts to any rate plan selected by a subscriber and 

amend to ETC Order lo onlit this requirement. 

WHEREFORE, Sprint Nextel respectfully requcsts that the Commission reconsider 

adoption of the following requirements set forth in the ETC Order: 

(a) That Competitive ETCs include language in all their advertising in their Kansas 

ETC areas explaining their obligation to provide universal service and include information on 

how customers can contact the Commission’s Office of  Public Affairs and Consumer Protection. 

I (b) That ETCs that do not offcr unlimited local usage offer free optional per minutc 

blocking of local usage to Lifeline customers within 90 days. 

(c) 

(d) 

That wireless ETCs offer one calling plan without a termination fec. 

That all ETCs must allow Lifeline customers to choose a calling plan and apply 

the Lifeline discount to the plan selected by the customer. 

Respcctfully submitted, 

SPRINT NEXTEL CORPORATION 

6450 Sprint Parkway 
Overland Park, Kansas 66251 
Voice: 913.315.9284 
Fax: 91 3.523.0571 
Email: diane.c.brownine@,sDrint.com 

Kenneth A. Schifman (KS Bar No. 15354) 
6450 Sprint Parkway 
Ovcrland Park, Kansas 66251 
Voice: 913.315.9783 
Fax: 913.523.9827 
Email: Kenneth.schifinan@,sDrint.com 
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\ 'EHlFlCAl lON 

I, Diane C. Browning, being of lawful age duly sworn, statc that I have read the 
above and foregoing Pctition for Reconsideration and verify (he statements contained 
herein to be true and correct lo the best of my knowledge and belief. 

Subscribed and sworn to before me 
this c d a y  of October, 2006. 

Notar) 

I 

75 

2 

Diane C. Browning 
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I~EFORE TIIE snn CORPOKI\'TION COMM~SS~ON 
OF TllE STATE OF KANSAS 

Before: Brian J .  Moline, Chair 
Robcrt E. Krehbiel 
Michacl C. Moffct 

STATE GORPORATION COMMISSION 

O C T  2 0 2006 

In the Matter of General Investigation ) 

Of Eligible Telecommunications Camers 1 
Addressing Requirements for Designation ' ) Docket No. 06-GIMT-446-GIT 

PETITION FOR RECONSIDERATION 

Comes Alltel Kansas Limited Partnership (Alltel) pursuant to K.S.A. §$ 66-1 18b and 77- 

529, K.A.R. $82-1-235 and petitions the Commission for reconsideration of the Order Adopting 

Requirements for Designation of Eligible Telecommunications Carriers. In support of this 

petition, Alltel states as follows: 

1. On October 2,2006 the Commission issued its Order Adopting Requirements For 

Designation of Eligible Telecommunications Camers (the "Order"). TWO aspects of the Order 

require reconsideration: ( 1 )  The Order addressed Content, Frequency and Types of Media 

Advertising, and imposed unnecessary and burdensome requirements with respect to all 

advertising of competitive ETCs although the same objectives could be accomplished on a much 

more practical and less burdensome basis (Order Paragraphs 9 to 13); and (2) in addressing 

Lifeline, the Order misinterprets the FCC Rule and requires that Lifeline discounts be made 

applicable to all rate plans rather than only the ETC's lowest rate plan provided in the Carrier's 

tariff or that it  generally makes available. (Order Paragraphs 63 to 67). 

2 .  The Commission should reconsider these two requirements and modify them to 

( I )  require ETC and Lifeline language only in periodic advertisements targeted to local media 

distribution and ( 2 )  modify its Lifeline requirement to acknowledge thai FCC rules only require 



\,ifeYine discounts for the \owest priced phn  of the FXC. A\\tel recommends the Commission 

direct any interested partics and Staff to meet and find practical less burdensome means of 

addressing the objectives and concerns regarding these issues and those raised by any others. 

Advertisine Requirements 

3. While the Commission has required certain ETCs to include ETC information in 

their advcrtising, Alltel continues to believe, as expressed in its earlier comments in this matter, 

that there are more practical, efficient and less burdensome and confusing means of 

accomplishing the same objectives. However, while Alltel is suggesting less burdensome 

alternatives and solutions to accomplish the Commissions objectives, it is not conceding and 

does not agree that the Commission has the requisite authority to impose such regulation on 

wireless carriers. (See K.S.A. 5 66-104a(c)) 

4. The Commission’s objectives or reasons for attempting to impose the 

requirement, as stated in the Order, are that it is “important that customers are fully informed 

when choosing telecommunications providers”, that the information provided in the 

advertisement be “meaningful”, “so that consumers will understand what they can expect from 

an ETC” and so that consumers will have “contact information” regarding the Commission so as 

to register any complaints. (Order Paragraphs 12 and 13). To accomplish these objectives, 

however, it is not necessary to require that “all advertising” of the ETC that will be placed in an 

ETC area include all such information. If the intent is to include literally all advertising such is 

not practical and will confuse more consumers that are not located in an ETC area than will 

inform those within an ETC related area. Moreover, ETCs already accomplish very thorough 

communication to target the potential beneficiaries of Lifeline as required by the federal ETC 

requirements. 



5. As prwiously cxplalncd, mos\ wirdess ETC.s, such as A M ,  aTc nai\ona\' camus 
and their advertisements are national or regional in scope and content. To require that these 

advertisements include Kansas- specific information is not practical and certainly not well 

focused, especially in light of the fact that competitive ETCs usc a variety of outreach methods 

to inform consumers of their services and to reach divcrse audiences. For example, Alltel 

conducts outreach with appropriate government agencies in order to notify low-income 

consumers of its Lifeline offering. This outreach has a more precise target and, therefore, is able 

to provide more detailed information about the underlying Lifeline program and more accurately 

reach the low-income consumers that qualify for Lifeline. Alltel also conducts outreach in the 

form of local newspaper advertising to reach a more general audience. Alltel also conducts 

outreach through the more expensive media, television and radio advertising, that, while 

targeting a greater audience, communicate less information as the time frame is shorter. It is not 

practical or economically feasible to require ETCs to provide the same level of detail in all 

advertising regardless of the media used. While Alltel does not believe that is the intent of the 

new rule, the literal interpretation and rejection of prior comments seems to indicate that is the 

result. The Commission should not attempt to eliminate the flexibility of ETCs to customize 

ETC messages based on the precision of the target audience and the choice of media. A more 

efficient and still effective requirement would be to include Kansas-specific information in 

periodic targeted local media either specifically for ETC information purposes or in only those 

advertisements camed by local rather than national media. Consistent with federal ETC 

requirements targeted advertising should be recognized as appropriate. 

6 .  The above comments and Alltel proposals are fully compliant with the FCC's 

~ general outreach or adverfising requirements for E7'Cs. The FCC's requircmcnts applicable to 



Lifclinc spccifically, however, is morc focused. 47 C.F.R. 54.201 (d)(?) statcs that “(an ETC] 

shall advertise the availability of such services and thc charges therebe using media of genera\ 
distribution.” Even this general ETC advertising rcquirement does not require it to be in “all 

advertising”, and when addressing Lifeline specifically, 47 C.F.R. 54.405(b) provides that an 

ETC “shall publicize the availability of Lifeline service in a manner reasonably designed ro 

reach those likely fo qualib for the scrvice.” (emphasis added). The Lifeline specific rule 

requires only that the advertising be targeted to a narrower, more precise, audience than the 

more general ETC rule. The policy behind the differing levels of outreach requirements is clear: 

the g o v e m e n t  intends to promote Lifeline reduced rate service to those specific consumers who 

should be made aware of the program; hence the limiting and specific language. 

7. The rule as written imposes a greater requirement on competitive ETCs than on 

incumbent ETCs without justification. lncumbent ETCs apparently satisfy their advertising 

requirement principally by placing information in directories, which are then distributed to 

customers only after they have become customers. Competitive ETCs, however, are being asked 

to include such information in all advertising which they may place, regardless of media chosen. 

Any expanded advertising requirements should be made applicable lo all ETCs. There is simply 

no valid distinction. 

8. Alltel recommends that flexibility should be provided competitive ETCs to 

fashion an appropriate targeted advertising message and program to accomplish the above goals 

consistent with federal requirements without confusion or unnecessary expense or burden. The 

details of what is appropriate and necessary should not be imposed in rules, bul rather should be 

discussed among interested parties and Staff and a general agreement reached regarding what 

can and should be done to make those who qualify for Lifclinc and ETC benefits in general, 



aware of  those benefits. Agnin, an informa\ workshop i s  a better approach oveT a one she fits a\\ 

rule making effort. 

Lifeline Requirements 

9. As described above, the Order imposes a new and expanded Lifeline requirement 

that conflicts with the Federal Communication Commission (“FCC”) rules. The central issue is 

to what rate plans must thc Lifeline discount be applied. FCC Rule $ 54.403(b) requires the 

discount be applied to the “lowest tariffed (or otherwise generally available) residential rate for 

the services.” The word “lowest” qualifies both the tariffed rate plans, which the wireless ETC 

have none, and the otherwise generally available rate. The parenthetical phrase was included 

because wireless ETCs do not have tariffs; however, the designated rate is still only the 

“lowest.. . otherwise generally available . . . rate”. Any other interpretation would impose a 

different requirement on tariff filing ETCs compared to non-tariff filing ETCs. Thc tariff filing 

ETCs would only discount their lowest rate and the non-tariffed ETC would be required to 

discount all of their rates. Such a discriminatory interpretation would not be lawful or 

meaningful. The Order, which adopted a misinterpretation of the FCC Rule, would render the 

word “lowest” meaningless or would create a different and unlawful discriminatory requirement 

applicable only to compclitive ETCs. 

10. The Order’s interpretation is also not practical because it would conflict with the 

overall intent of Lifeline. The intent of such a program, as referenced by the FCC’s web site 

quoted in the Order, is that i t  “gives people with low incomes a discount on basic monthly 

service ...” The FCC, very logically, did not indicate it is a discount to enable or encourage 

people with low incomes to purchase the most expensive and most expansive rate and service 

plan available thereby encouraging people with low inc.omcs to stretch their already limited 


